
$finssngsa(aha)
.:us-.- #re±ET

rfi#ifs, gff@2,sf#.h, 4 ·dAl d 4 380015. · ._::.:->"''-,; ~- .. · · .· m ava 1, une a a -
3-lld--isflcmfl, .Jl~J-JciLisllt;-380015 '

E: one2sos6ss. .± .gag$jjj ears : o7s - 2sos136

free er gl. arr

en nlsgan : File No: V2(32)/164to171/Ahd-l/2017-18 J J'":J-t,) ·- /':J--D J,.,
Stay Appl.No. NN2017-18

~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-322to329-17-18
~Date: 21-02-2018 'G'fR)- ffl c#l'~ Date of Issue 2.-2--•aJ . /?; .
3fl 3GT gia rzgar (r4ta) rr nR
Passed by Shri. Uma Shanker, Commissioner (Appeals)

0- Tf Arising out of Order-in-Original No. MP/3572to3579/AC/2017-Reb~: 28/11/2017 issued by
Asst. Commissioner, Central Tax, Ahmedabad-South

"5lcrtc1cbat cm .=rr=r ~ t@l Name & Address of the Appellant / Respondent
Jayshree Enterprises

Ahmedabad

.o

_ cnTif a4fh z rat mer k sriihs rra aar & m a gr met a uf zqenfenRf aar; ·rr 3rf@rt at
3r8)G zu garur am4= wgr a aar et

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'+fffif mcmx cm~~
Revision application to Government of India :

(«) 4tr Una zgcan 3rf@fzm, 19g4 #l arr 3r #ha aa mg mmi a i ala er cp]' ~-tITTT m ~2:fll ~
cfi 3Rrfa- 'TRTa-TUT 3ITTcR 3ltfR "fililcf, '+fmf mcmx, f@qr +iarqa, zura f@qr, theft +if5r, mfq,=f cftq +raa,imf, { fact
: 110001 cnf~~~I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Un1c
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zaf mr 6 if <fi 'lW'IB 'ti Ga ht rf ara fa#t srusr ur arr arm m fciffir 1:rr-sf7ITT ~ ~
uemr i mar urd z; mf 'ti, m fa4l uerur z ugrarka fat ara j m fcmfi ~ 'ti ID 1TTR c#l' ~m
cITTFl' ~ NI
(ii) In case of any loss of goods where the loss occur in transit-from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside_ India.

(Tf) ~~ <ITT :rmR fcR fu.rr '+fffif cfi <ITITT" (-fCITR m~ cp]') ~ fclRrr Tfm 1TTR 'ITT I
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(a) ma k are fat#l rg n 7? ii Raffa mra w zT aRaRfor suzir zyca ma wTr 4?
zrc # Re k mra "Gfl" 'l:rmf a are fan#t lg za rt i Raffa &1 ">

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3iRa Gura al 4la rec # 'TffiA fg uit st #fez +I ct'r {2 a# ha arr it za err g
fu qarf@as agar, rft z# &Rf -crrmf at war zn arzfa atf@,fr (i.2) 1998 Ir 109 &Rf

Rgaa fag ·g st

(d) Credit of any duty allowed to be utilized towards payment· of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109-'
of the Finance (No.2) Act, 1998.

ah€tu 5naa zyca (sr@a) Rua#t, 2001 cB" ~ 9 cB" 3Whi fclP!FcfEe >f9?I ~ ~-8 if err ~ if.
)fa stet ufa sre )fa Riis 4am a fl pa-sr#r vi sr@ta amt at-ah uRii mer {_)
Rra a4a Rau lat a1fey vu rel ala z. a ggff a siafa err 3s-z Ruff #lTr
cB" ~ cB" W~ it3ITT-6 'c!@Fl ct'f illd 'lfr m.fr ~ I

(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@ct am4ea arr ui vi=azv ar rt aUra 13T "ctT ~ 200/- ffi 'T@A ct'f ~
3jt ugf ica van ga ala \R[fcTT m m 10001- c#r ffi :rmA ct'r ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt gyca, a€taarea zrc vi @hara 3r4la =nnf@ear a uf 3r9ca
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) au area grca rf@/Pu, 1944 t nr 35-4t/35z cB" &Whi:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) Bcfctfc.lRsla qRwct 2 (1) cp 11 ~~ ~m c#r 3Tlfrc;r , ~ ~ ~ 11 xfrrrp,~
sura zye viaa 3r9tu nnf@raw (Rrez) at ufa 2#fr 4fear, 3star i st-20, q
~ 61f{:q c C'1 i:b l-LJ I '3 °-s, i'fmu'rr "rf"TR , 3l 5 l--J ct 161Ict-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of,, Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR gr am?a{ r an2xii at rm2gt it a yr@ta pa sir # fg #a r grar u9gr
cPr "'{{ rcnm sat afg su qr # std gg ft fa fur rd1 arf aa a fag zrnfe,fa rflfra
nnTf@raw at ya 3r4h zuhrl ant a 37aa fhzr mar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

r1rq gen 3rffrzr 197o zqrr viz)f@er ct)-~-1 cB" 3@7@~~~Be@~ ·mme sn zqenfe,fa fufu If@rant a am?gr # r@ta #l a uf "4x 5.6.5o ha at 11ru ye
fesz am 3tr a1RI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ 311'<~ lWR1T cm Rirol as4 ar fut 8t it ft ezn 3naff fhu mat ?it ye£,
atrIra grca vi vars aft#la =urn@eraswr (araffaf@) fr, 1os2 ffea er
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.. .
fr zyca, 4hu sar«a zyca gi taro or@l#hr nnf@sour (Rre), a 4 flat a nr a
a{car #iaT (Demand) -qc[ cts (Penalty) cpf 1o0% a sir aal 3rear irifa, 3fr4am qa 5+TT 1o

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac€zr3era era3taraa3iriia, gnf@a star "#frRt ia"Duty Demanded) -

(i) (Section) is 11D~~~"{ITT)";

(ii) fzmrarr#ca&dz 3fez#ruf@;
(iii) hrdz3fezfrail #fr 6~~~"{ITT)".

e> rqasm 'ifr 3fl' iirz q4s #8arci, 3r4' faa hfqa sraarfarm.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate. Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credi,t Rules.

zraw 3n2gr ah ,fr 3r4hr 7f@awr a qr szf area 3rrar gra st uz faafa gt at ir far are areas h? .3 9 2

10% armrrar tR" ail srzi tar au faa(fa zt aa avg # 10% mTctTaf 'CJ'{~~~ ~I
.2· 2

.ca +six "
In view of above, an appeal against this order shall lie before the Trib9n'aft)n_pgy;Q'le.f!t\Jf

10% of the duty demanded where duty or duty and penalty are in dispute,8rpenalty,fere
penalty alone is in dispute." I-;;. i( · , ·.. )\ ! '.\ \ ·, ; •' "' ;:;, .tee:o#
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4 F.No.V2(32)164 to l 71/Ahd-I/17-18

ORDER-IN-APPEAL

This order arises out of eight appeals filed by Mis. Jayshree Enterprises,

Plot No.288/1, GIDC Phase-II, Vatva, Ahmedabad-382445 ( in short 'appellant')

against Order-in-Original No.MP/3572 to 3579/AC/2017-Reb dated 28.11.2017

(in short 'impugned order') passed by the Assistant Commissioner, CGST

Division-Ill, Ahmedabad South (in short 'adjudicating authority').

2. . Briefly, the appellant filed 8 rebate claims amounting to Rs.8,01 ,234/

under Rule 18 of the Central Excise Rules, 2002 under Notifn. No.19/2004

CE(NT) dated 06.09.2004. On scrutiny of the said rebate claims, it was noticed

that the appellant had paid duty from 4% SAD availed, which was paid on import

of PNT from Germany. Therefore, SCN dated 06.11.2017 was issued for

rejection of said amount claimed as rebate as the same is not considered as

'duty' in terms of Explanation-I given in the Notification ibid. This SCN was

adjudicated by the adjudicating authority and rejected the said 4% SAD amount

claimed as rebate vide impugned order.
3. Aggrieved with the impugned order, the appellant has filed the present

appeals wherein, inter ala, submitted that:
► There is no bar under Rule 3 of the Cenvat Credit Rules, 2004 on

utilization of Cenvat credit of 4%SAD for home clearance under the
Central Excise Act, 1944, then in such cases it clearly can be
understood that the duty paid on export clearance cannot be treated
differently.► It does not matter as to whether the duty is paid from Cenvat credit
related to inputs, input services, capital goods or from the balance lying
under 4%SAD as the fact remains that said credit have been utilised
for payment of C.Ex. duty and rebate has been claimed for C.Ex. duty
paid on exported goods.► The case laws of Vinati Organics Ltd.[2014(311)ELT-994(GOI)] relied
upon by the adjudicating authority in the impugned order pertains to
rebate claim filed under Notifn. No.21/2004-CE(NT) dated 06.09.2004
is not squarly applicable in the present case as the rebate claim is filed
under Notifn. No. 19/2004-CE(NT) dated 06.09.2004 and rely upon OIA
No.AHM-EXCUS-003-APP-079 TO 81-2016-17 dated 29.03.2017
passed in case of M/s. Furno Chem Pvt. Ltd., Ahmedabad.

4. Personal hearing in the matter was held on 30.01.2018. Shri Anil

Gidwani, Tax Consultant, appeared on behalf of the appellant and reiterated the
grounds of appeal; that in case 8/L is not clear, matching document submitted for

ARE-1 no.11; that copy of citation of Furno Chem submitted.

5. I have carefully gone through the appeal memorandum, submission

made at the time of personal hearing and evidences available on records. I find

that the moot question to be decided is whether Cenvat credit of 4%SAD utilised
for payment of duty on exported goods is eligible for rebate or otherwise. Since

0

0



5 F.No.V2(32)164 to 171/Ahd-1/17-18

the issue involved in all eight appeals is common, I proceed to decide the case

by a common order on merits.

6. I find that before dwelling on to the dispute, I would like to reproduce

o

0

the following for ease of reference:
CENVAT CREDIT RULES, 2004

RULE 3. CENVAT credit. (1) A manufacturer or producer offinal products or a
[provider ofoutput service] shall be allowed to take credit (hereinafter referred to as the
CENVAT credit) of
(i) the duty of excise specified in the First Schedule to the Excise TariffAct, leviable

under the Excise Act :
[Provided that CENVAT credit of such duty of excise shall not be allowed to be
taken when paid on any goods 

(a) in respect of which the benefit of an exemption under Notification No. 1/2011
C.E., dated the 1st March, 2011 is availed; or

(b) specified in serial numbers 67 and 128 in respect of which the benefit of an
exemption under Notification No. 12/2012-C.E., dated the 17th March, 2012 is
availed;]

(ii) to (via) .
(vii) the additional duty leviable under section 3 of the Customs TariffAct, equivalent

to the duty ofexcise specified under clauses (i), (ii), (iii), (iv), (v) [, (vi) and (via)]:
[(viia) the additional duty leviable under sub-section (5) of section 3 of the
Customs TariffAct

[emphasis added]
CENTRAL EXCISE RULES, 2002

RULE 18. Rebate of duty. -Where any goods are exported, the Central Government may,
by notification, grant rebate of duty paid on such excisable goods or duty paid on materials
used in the manufacture or processing of such goods and the rebate shall be subject to such
conditions or limitations, if any, and fulfilment of such procedure, as may be specified in the
notification.

[Explanation. - For the purposes of this rule, "export", with its grammatical variations and
cognate expressions, means taking goods out of India to a place outside India and includes
shipment ofgoods as provision or stores for use on board a ship proceeding to a foreign port
or supplied to a foreign going aircraft.]

NOTIFICATIONNO. 19/2004-CE(NT) [relevant extracts]

Rebate of duty for exports to countries other than Nepal and Bhutan - Procedure
Notification No. 40/2001-C.E. (N.T.) partially superseded

In exercise of the powers conferred by rule 18 of the Central Excise Rules, 2002 and in
supersession of the Ministry of Finance, Department of Revenue, notification No. 40/2001
Central Excise (N.T.), dated the 26th June 2001, [G.S.R. 469E), dated the 26th June, 2001]
insofar as it relates to export to the countries other than Nepal and Bhutan, the Central
Government hereby directs that there shall be granted rebate of the whole of the duty paid
on all excisable goods falling under the First Schedule to the Central Excise TariffAct, 1985
(5 of 1986). exported to any country other than Nepal and Bhutan, subject to the conditions,
limitations and procedures specified hereinafter, 

Explanation 1.-"duty" for the purpose ofthis notification means duties ofexcise collected
under the following enactments, namely :
(a)
(b)

(c)

(d)

(e)
(f)

the Central Excise Act, 1944 (1 of 1944);
the Additional Duties ofExcise (Goods ofSpecial Importance) Act, 1957 (58 of
1957);
the Additional Duties ofExcise (Textiles and Textile Articles) Act, 1978 (40 of
1978);
the National Calamity Contingent duty leviable under section 136 ofthe Finance
Act, 2001 (14 of2001), as amended by section 169 ofthe Finance Act, 2003 (32 of
2003) and further amended by section 3 ofthe Finance Act, 2004 (13 of2004);
special excise duty collected under a Finance Act; ·@
additional duty ofexcise as levied under section 157 ofthe Finaf@eAt,2$03$2
of2003); ls %\11: §/(1\·.' . \-~- ~\=

~

.; ~,_\. ""7.. ) /·ffe ,~ /I.·,e3..es%/
' -~J



6 F.No.V2(32)164 to 171/Ahd-/17-18

Education Cess on excisable goods as levied under clause 81 read with clause 83
ofthe Finance (No. 2) Bill, 2004.

g)

[emphasis added]

The rebate of excise duty on exported goods is granted under Rule 18 of the
Central Excise Rules, 2002. The procedure has been prescribed in Notification

No. 19/2004-CE(NT) dated 6.9.2004 in case of exports to countries other than

Bhutan. Now the notification, ibid, the relevant extracts of which is quoted above,

clearly states that there shall be granted rebate of the whole of the duty paid
on all excisable goods falling under the First Schedule to the Central Excise Tariff

Act, 1985, exported to any country other than Bhutan, subject to the conditions,

Hmitations and procedures specified therein. The notification further vide its

Explanation I defines what "duty" would be for the purpose of rebate.

7. On examining the rebate claim in this back drop I find that the

appellant has filed the rebate under notification No. 19/2004-CE(NT) dated

6.9.2004 for the goods exported on payment of duty from their CENVAT account.

There appears to be no dispute as far as other conditions & limitations, laid down

in the notification, except that disputed amount of duty discharged before

exporting the goods by debiting from CENVAT credit, the amount which was

lying in the credit on account of 4% SAD. The main prayer in the appeal is that
the adjudicating authority erred in sanctioning the claim to the extent of the said
disputed amount because the additional duty leviable under sub-section {5) of

section 3 of the Customs Tariff Act did not find a mention in the Explanation-I of

the notification ibid.

0

8. Explanation-I [reproduced above], clearly lists the duty on which

rebate will be granted. There is no doubt in my mind that the rebate claims are in

respect of duties of excise paid under the Central Excise Act, 1944, before export (_

of goods under rebate. This payment of duty of excise under Central Excise Act,

1944, clearly finds mention in (a) under Explanation-l[extracts provided supra].

9. I find that neither the notification nor the concerned central excise

rule, put any bar in so far as utilization of CENVAT credit lying to the credit of 4%
SAD is concerned. Though not directly relevant, I have reproduced the relevant

extract of Rule 3 of the CENVAT Credit Rules, 2004 to primarily see whether the

CENVAT credit availed in respect of duty paid in respect of 4% SAD was eligible

as credit to the appellant.. The relevant extracts, clearly shows that the

availment of CENVAT credit by the appellant was correct. There is no bar on
availment of CENVAT credit in respect of amount paid towards 4% SAD and
there is also no bar towards utilization of the said CENVAT credit towardsa Gree,,'>.

i ;-:---"' .,'.'•,:ts _ ...,.,,i;;·-,
-' +---.a %9'
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payment of duty for home clearance under the Central Excise Act, 1944.

Then it is not understood, how duty paid towards clearance for the export should

be treated differently? Therefore, the rejection of rebate claim by the

adjudicating authority appears to be not tenable.

10. The adjudicating authority has also relied upon the case law of

Vinati Organics Limited [2014(311) ELT 994(Gol)]. I find that in this case the

rebates were filed under notification No. 21/2004-CE(NT) dated 6.9.2004. The

relevant text of the notification ibid, is reproduced below for ease of reference:

NOTIFICATION NO. 21/2004-CENT) [relevant extracts]

Rebate ofduty on excisable goods used in manufacture/ processing bf export goods
Procedure-Notification No. 41/2001-C.E. N.T.) superseded

In exercise of the powers conferred by of rule 18 of the Central Excise Rules, 2002 and in
supersession of the Ministry of Finance, Department of Revenue, notification No. 41/2001
Central Excise (N.T.), dated the 26th June, 2001 [G.S.R. 470E) dated the 26th June, 2001], the
Central Government hereby, directs that rebate of whole of the duty paid on excisable goods
(hereinafter referred to as 'materials') used in the manufacture or processing of export goods
shall, on their exportation out of India, to any country except Nepal and Bhutan, be paid subject
to the conditions and the procedure specified hereinafter :
Explanation. - "duty" means for the purposes ofthis notification, duties-ofexcise collected
under the following enactment, namely :
(a) the Central Excise Act, 1944 (1 of 1944);
(b) the Additional Duties ofExcise (Goods ofSpecial Importance) Act, 1957 (58 of

1957);
(c) the Additional Duties ofExcise (Textiles and Textile Articles) Act, 1978 (40 of

1978);
(d) the National Calamity Contingent duty leviable under section 136 ofthe Finance Act,

2001 (14 of2001), as amended by Section 169 ofthe Finance Act, 2003 (32 0f2003)
and further amended by Section 3 ofthe Finance Act, 2004 (13 of2004);

(e) special excise duty collected under a Finance Act; ·
(t) additional duty ofexcise as levied under section 157 ofthe Finance Act, 2003 (32 of

2003); .
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 of

the Finance (No. 2) Bill, 2004.

As it is evident notification no. 21/2004, grants rebate of whole of the duty paid

on excisable goods used as 'materials', in manufacture/processing.of exported

goods. The notification thereafter defines 'duty' under Explanation. There is a

clear distinction between both the notifications issued under Rule 18 of the

Central Excise Rules, 2002 and both are for different purpose. While Notification

No. 19/2004-CE(NT) dated 6.9.2004 grants rebate of duty paid on export of

excisable goods, Notification No. 21/2004ibid grants rebate on duty paid on

excisable goods used in the manufacture/processing of export goods i.e inputs.

Under Notification No. 21/2004, no rebate can be claimed on materials used, in
respect of 4% SAD, since the additional duty leviable under sub-section (5) of

section 3 of the Customs Tariff Act, does not find a mention in the list of duties
under explanation to the notification. Now to stretch this logic to Notification No.
19/2004-CE(NT) dated 6.9.2004, when it clearly speaks of rebate of excise duty
on exports of excisable goods on payment of duty under the CentralExcise'Act;

/@ - e
_; ' · < ~ ; • ',)t, ".,-,\
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1944, is not a valid argument. Hence, the reliance on the case law is not tenaf>le

since it is not at all relevant to the present dispute.
11. In view of the above discussion and findings, I allow the appeals filed

by the appellant with consequential relief and set-aside the impugned order.

12. fl«aaaftrasfRt +&sf at Rq 2. 1t 5qt=aaa fasrarat
The appeal filed by the appellant stands disposed of in above terms.

,7,.,/}_
J,'(\ .,.,,.---
(3r gin)

kfhzr# rzga (er4ta)

#.~o1'l\
(B.A' Patel)
Superintendent(Appeals),
Central Tax, Ahmedabad.

BY SPEED POST TO:

Mis. Jayshree Enterprises,
Plot No.288/1, GIDC Phase-II, Vatva,
Ahmedabad-382445.

Copy to:
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad-South (RRA Sec.).
(3) The Asstt. Commr, Central Tax Division-Ill, Ahmedabad-South.
(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad-South.
(tor uploading the OIA on website)

~) Guard file ·
(6) P .A file.
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